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 Foreign investment has long been recognized as one of the pillars of the global economy, 
and is a focus of significant public attention as many states view it as the key to rescuing their 
economies.  This course will examine three key topics in the international community’s 
regulation of foreign investment – the minimum standard of treatment of investors, the 
possibility of states to resort to emergency measures, and the increased role of human rights in 
international investment law.  
 
 I look forward to a good discussion of these topics and wish to encourage everyone’s 
active participation through reading the assigned materials below, asking questions, and 
challenging all of us to think about these issues in new ways. 
 
 Please note that the reading materials sent to you include pages other than those 
assigned below.  I would be happy to discuss those issues with you in class or elsewhere, but you 
do not need to read them.  
 
 
1.  Fair and Equitable Treatment of Investment 
 
Bishop, Crawford, Reisman [BCR], pp. 1011 (begin at 4)-1013 (stop before 5) 
NAFTA art. 1105, BCR 121 
Tecmed v. Mexico, BCR 1015-1024  

[A few abbreviations:  SEMARNAP is the Mexican Ministry of the Environment.  Cytrar is the 
name of the Mexican company wholly owned by Tecmed (i.e., the company that actually ran the 
facility).  PROFEPA is the Mexican Federal Environmental Protection Attorney's Office.] 

Pope and Talbot v. Canada, BCR 1029-1035 (stop before c) 
Neer v. Mexico, BCR 1063 
NAFTA Free Trade Commission Note of Interpretation and Pope and Talbot v. Canada II, BCR 
 1035 (begin at c)-1037 (end before e)  
Glamis Gold v. United States, paras. 537-544, 598-627  
 [Summary of the facts:  A Canadian mining company sued the United States under NAFTA 

asserting that various regulations, reviews, and measures imposed on it by the U.S. federal 
government and state of California – measures justified by them on the grounds of protecting the 
environment and Native American cultural heritage -- made its mining economically infeasible.] 
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2.  The State’s Defense of Necessity  
 
ILC Articles on State Responsibility, art. 25 and commentary, BCR 1209-1213 (end before C)  
Jose Alvarez and Kathryn Khamsi, The Argentine Crisis and Foreign Investors: A Glimpse in  
  the Heart of the Investment Regime (excerpt)  
CMS v. Argentina, Award, paras. 304-345, 359-382;  
CMS v. Argentina, Decision of ICSID annulment committee, paras.  41-43, 120-136 
LG&E v. Argentina, paras. 201-266  
 
3.  Foreign Investment and Human Rights  
 
Report of the Special Representative of the Secretary-General on the issue of human rights and 
 transnational corporations and other business enterprises, John Ruggie (2008), read paras. 
 1-26, skim paras. 27-50, read paras. 51-81  
UN Document A/HRC/17/31, Annex, Guiding Principles on Business and Human Rights (2011) 
 – read principles 1-24, skim commentary 
Kiobel v. Royal Dutch Shell, United States Supreme Court, 2013  
Akpan v. Shell, District Court of The Hague, 2013 -- skim the facts in section 2 and read paras. 
 4.8-4.10, 4.15, 4.38-4.46, and 4.56 
Republic of South Africa BIT Policy Framework Review Study, 2009  
 


